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THE NON-DISPUTING PARTY APPLICATIONS

On 14 November 2014, the European Commission filed an Application for Leave to
Intervene as a Non-Disputing Party (the “Commission’s First Application”).

On 5 December 2014, the Parties filed their observations on the Commission’s First
Application.

On 15 December 2014, the Tribunal issued its “Decision on Application for Leave to
Intervene as a Non-Disputing Party”. The Tribunal found that the Commission’s First
Application was premature considering that the Respondent had not yet submitted its
jurisdictional objections to the Tribunal and therefore dismissed the First Application
without prejudice to the Commission’s making a new request in due course.

On 9 December 2015, the Commission submitted a Second Application for Leave to
Intervene as a Non-Disputing Party pursuant to Arbitration Rule 37(2) (the “Commission’s
Second Application™).

On 21 December 2015, the Parties submitted their observations on the Commission’s
Second Application.

On 5 February 2016, the Tribunal adopted its “Decision on the European Commission’s
Second Application for Leave to Intervene as a Non-Disputing Party”. In its Decision, the
Tribunal authorized the Commission to make a written submission by 1 March 2016, upon
the submission of a written undertaking that it would comply with any decision on costs
ordered by the Tribunal. The Decision further established that the written submission
should be limited to 15 pages and be focused on the interpretation of European Union law
regarding the issue of jurisdiction. The Tribunal denied the Commission access to the
record of the arbitration, to the Parties’ pleadings, and to any hearings. The Commission
would have to bear its own costs for its participation as non-disputing party.

On 5 February 2016, the Centre sent a communication to the Commission informing it of
the contents of the operative section of the Tribunal’s Decision.

On 18 February 2016, the Commission submitted a request for the Tribunal to alter the
above-referenced Decision on the point of the costs undertaking. The Commission
informed that it was not in a position to submit the required written undertaking on costs
and requested the Tribunal to “reconsider its Decision on that point, and to drop the
condition set out in paragraph 44, under (f).”

On 18 February 2016, the Tribunal invited the Parties to submit their comments on the
Commission’s reconsideration request. On 22 February 2016, both Parties filed their
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observations. On 26 February 2016, the Tribunal rejected the Commission’s request for
reconsideration and maintained its earlier decision of 5 February 2016.

By letter of 29 February 2016, the Commission notified the Tribunal that it was not in a
position to provide the costs undertaking and therefore informed the Tribunal that it would
not file a written submission.

FACTUAL BACKGROUND

This diépute relates to certain measures undertaken by the Respondent in the renewable
energy (“RE”) sector and the alleged breaches of its obligations under the ECT and
international law with respect to the Claimants and their investments.

The investments made by the Claimants, as will be further addressed below, consisted of
the acquisition of shareholding participations in Andasol-1 Plant and Andasol-2 Plant, two
operational concentrated solar power (“CSP”) plants located in Granada, southern Spain
(together, the “Andasol Plants™) in 2011.

CSP technology has been in use since the 1980’s and exploits sunlight with minimal
environmental impact. It is a form of solar thermal technology, where energy from the sun
is captured onto a liquid carrier fluid which heats a thermo-oil heat transfer fluid (“HTE”)
inside absorber tubes. The HTF converts water into steam by using a steam generator, or,
alternatively, the heat is transferred into a thermal storage system for later use. The steam
generated then drives a turbine, which in turn is connected to a generator that produces
electricity.> The Andasol Plants use a parabolic-trough design, where solar radiation is
concentrated on receptors by cylindrical-parabolic mirrors or collectors.

CSP plants may also use fossil fuels in order to boost their power-generation capacity. By
using natural gas, CSP plants increase their solar-to-electric conversion efficiency and the
réliability of their production. This was the case of the Andasol Plants, which were
equipped with three heaters and a liquefied natural gas reservoir to allow them to use
natural gas in their electricity production.*

Since the Spanish Constitution of 1978, Spain has adopted four laws which govern the
Spanish Electrical System (“SES”), with the aim of maintaining a unified and integrated
electrical system.’ The SES is composed of the generation, transmission, distribution and

Claimants’ Memorial, § 55.
See Bolafia WS 1, 1 22.
- Exhibit R-0041, Law 49/1984, 26 December 1984; Exhibit R-0044, Law 40/1994, 31 December 1994; Exhibit

R-0042, Law 54/1997, 27 November 1997 (“Law 54/1997); and Exhibit R-0043, Law 24/2013, 26 December
2013.
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supply of electricity, the consumers of electricity and the State’s various regulating

authorities.

74.  On 27 November 1997, Spain enacted Law 54/1997, partially opening up the electricity
sector to competition (with both regulated and liberalised activities) and putting an end to
the previous State-controlled system. This law established the overall legal framework for
the electricity sector in Spain, including its governing principles.® In its preamble, Law
54/1997 set out that it created

“an energy policy based on the gradual liberalisation of the market
compatible with the achievement of other objectives which also
belong to it, such as the improvement of energy efficiency, reduced
consumption and environmental protection. The special electricity
generation regime, the demand management programmes and, above
all, the promotion of renewable energy improve the way in which it
fits into our legal system.”

75. In order to encourage the production of energy from renewable sources, Law 54/1997
distinguished between an “Ordinary Regime” applicable to conventional sources of energy
production (such as coal-fired power plants) and a “Special Regime” applicable to
electricity production facilities of less than S0MW which generated electricity from non-
consumable renewable energy sources. Pursuant to Article 27 of Law 54/1997:

“l. Electrical energy production shall be approved for operation
under the special regime in the following cases, and when said
activity is carried out in power plants with an installed power
capacity_that does not exceed SOMW: [...]

b) When used as a primary energy source, any of the no -consumable
renewable energy, biomass or any kind of biofuel, providing the
owner does not operate electricity production activities under the
ordinary regime. [...]

2. Energy production under the special regime shall be governed by
its specific guidelines and, in matters not covered by them, general
applicable electrical production rules shall apply.”’

76. Generation of energy, with the exception of the activity of generation under the Special
Regime was specified to be a liberalised activity.®

6 Exhibit C-0033, Law 54/1997, Article 1; Claimants® Memorial, § 83.
7 Exhibit C-0033, Law 54/1997, Article 27.
8 Respondent’s Counter-Memorial, § 291; Claimants’ Memorial, 85 and footnote 106.
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Spain explains that the reason for this double regime rests on the need to encourage energy
production from certain sources in which “the price that they can get in the competitive
generation market is insufficient to cover its installation costs with a reasonable return on
investment, so that additional emoluments are required to be profitable.”® It seems
undisputed that due to their high investment costs, CSP power-generation projects require
government-backed incentives to be cost-competitive with conventional energy projects.'®

The application of the Special Regime was subjected to the fulfilment of a series of
requirements.'’

Law 54/1997 also provided for a “tasa de rentabilidad razonable” (a “reasonable rate of
return”) to energy producers. To that regard, Article 30(4) of Law 54/1997 stated the
following:

“In order to establish premium quotas the following factors shall be
considered: the tension level of delivery to the grid, the actual
contribution to the improvement of the environment, to the saving on
primary energy and energy efficiency as well as the costs incurred
from investment, in order that reasonable rate of return may be
established related to the cost in assets on the capital market.”
[Tribunal’s Translation]

The Parties disagree as to the meaning and legal consequences of the term “reasonable rate
of return” in Law 54/1997 and as generally used in other regulations and policy statements,
and by Spanish courts.'?

In development of Law 54/1997, Spain enacted Royal Decree (“RD”) 2818/1998 on the
production of electrical energy by facilities supported by renewable energy, wastes and
cogeneration resources. RD 2818/1998 provided for the possibility for RE generators to
sell electricity under either a regulated tariff (some technologies did not have this option)
or a premium paid over its wholesale market price.”” It also provided for the periodical
updating and review of tariffs and premiums applicable to RE producers.*

Respondent’s Counter-Memorial, § 347, citing Exhibit R-0048, José Giménez Cervantes, The legal system of
renewable energies in Spain, in Treaty on Electric Sector Regulation, Vol 1 (2009), p. 314.

‘See Claimants® Reply, § 61; Brattle Regulatory Report I, 9§ 23-27.

See Respondent’s Counter-Memorial, § 349,

See Respondent’s Counter-Memorial, 19 350-426; Claimants” Reply, 4] 178-259.

Exhibit C-0052, RD 2818/1998, 23 December 1998 (“RD 2818/1998”), Articles 23-31; Claimants” Memorial, §
89; Respondent’s Counter-Memorial, §381.

Exhibit C-0052, RD 2818/1998, Articles 28 and 32; Claimants® Memorial, 4§ 89; Respondent’s Counter-
Memorial, 4 381.
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The promotion and development of RE had also come to be an important goal for the
European Union (“EU”). EU targets and objectives have been set by reference to the global
objectives agreed in the Kyoto Protocol. In turn, the Spanish regulatory regime for
renewables *“...must be understood within [...] the policies of the European Union, both in
the field of energy and the environment...”'* Spain does not dispute that the Special
Regime for RE producers was introduced and also maintained based on the United Nations
Framework Convention on Climate Change and the Kyoto Protocol.

On 27 September 2001, the EU adopted Directive 2001/77/EC “on the Promotion of
Electricity Produced from Renewable Energy Sources in the Internal Electricity Market”
(the “2001 Renewables Directive”). The 2001 Renewables Directive recognized the need
for public support in favour of RE sources, including mechanisms such as green
certificates, investment aid, tax exemptions or reductions, tax refunds and direct price
support schemes.'® It further required EU Member States to take appropriate measures to
meet targets on the reduction of emission of greenhouse gasses, as well as to increase the
proportion of electricity produced using renewable resources and to set national indicative
targets consistent with the global indicative target of 12% of gross domestic energy
consumption from renewable sources by 2010."

Moreover, the 2001 Renewables Directive required members to bring into force the laws,
regulations and administrative provisions necessary to comply with the directive no later
than 2003,'® and to ensure that the charging of transmission and distribution fees did not
discriminate against electricity from RE sources.!” The targets set out in the 2001
Renewables Directive for RE production and consumption became a key driver behind the
Respondent’s actions to encourage investments in RE projects.”® Spain’s indicative target
was to draw 29.4% of its electricity from renewable sources by 2010.%!

On 12 March 2004, the Respondent introduced RD 436/2004.% Spain intended to establish
a lasting economic regime for RE facilities eligible under the Special Regime, through RD
436/2004 (and later through RD 661/2007).% RD 436/2004 sought to unify the existing
regulation developing Law 54/1997, particularly regarding the economic regime applicable

Respondent’s Counter-Memorial, § 337.

Exhibit C-0018, Directive 2001/77/EC, European Parliament and European Council, 27 September 2001 (“2001
Renewables Directive™), Preamble (12) and (14).

Exhibit C-0018, 2001 Renewables Directive, Preamble (1), (5) and (7) and Article 3.

Exhibit C-0018, 2001 Renewables Directive, Article 9.

Exhibit C-0018, 2001 Renewables Directive, Article 7(6).

Claimants’ Reply, § 64; Respondent’s Rejoinder, § 267.

Exhibit C-0018, 2001 Renewables Directive, Annex.

Exhibit C-0059, RD 436/2004, 12 March 2004 (“RD 436/2004”), Article 1(b).

Respondent’s Rejoinder, § 269,
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to Special Regime producers. It also sought to promote investment in RE production by
offering security and stability in the calculation of the compensation offered to Special
Regime producers.”* RD 436/2004 established the possibility for Special Regime
producers to sell the energy produced either (i) at a regulated fixed tariff, or (ii) at market
price plus a premium payment per unit of electricity.?® The exact value of both the fixed
tariff and the premium would be tied to market fluctuations and subject to change on an
annual basis.?®

RD 436/2004 further established that the tariffs, premiums and incentives provided therein
would be reviewed and modified periodically. Also, tariffs, premiums, incentives and
complements resulting from any such revisions would be applicable only to facilities
commencing operations after the date of entry into force of the corresponding
modifications.?’

The Claimants explain that RD 436/2004 did not provide for a fixed level of remuneration;
rather, “the regulated tariff and premium it provided were calculated as a percentage of the
yearly average tariff paid by all electricity consumers, which was itself set by reference to
market prices”.*®

The Instituto para la Diversificacion y Ahorro de la Energia (“IDAE”, for its acronym in
Spanish), an advisory body to the Spanish Ministry of Industry, Tourism and Commerce
(the “Ministry™), set out a series of recommendations to assist in further increasing
investment in the RE sector in Spain through the Plan for the Promotion of Renewable
Energies in Spain 2005-2010 (the “2005-2010 Plan”).?® The 2005-2010 Plan states that RD
436/2004 set out an economic framework sufficiently favourable for the development of
the thermosolar electricity sector.’® However, it limits the conditions for retribution by
setting up a maximum of 200MW. It also expressly acknowledged that due to the
technologies” low profitability, higher premiums were necessary to secure the
sustainability to the project. It identified a series of economic, technological and normative

24

25
26
27
28
29

3¢

Exhibit C-0059, RD 436/2004, Preamble (“The aim with this Royal Decree is that by the year 2010, close to one
third of electricity demand will be covered by high energy efficient technologies and by renewable energies
without any increase in the production cost of the electricity system compared to the forecasts used to set the tariff
methodology in 2002. With this contribution of the special regime, it will be possible to reach the goal set out in
the 1997 Electricity Act, i.e. to ensure that by the year 2010 renewable energy sources cover at least 12% of total
energy demand in Spain.”).

Exhibit C-0059, RD 436/2004, Article 22.

Exhibit C-0059, RD 436/2004, Articles 23 and 24.

Exhibit C-0059, RD 436/2004, Article 40.

Claimants’ Memorial, 4 110.

Exhibit C-0039, Plan for the Promotion of Renewable Energies in Spain 2005-2010, August 2005 (the “2005-
2010 Plan™); Exhibit C-0054, Ministry of Industry, Tourism and Commerce & IDAE, “Summary of the Spanish
Renewable Energy Plan 2005-20107, August 2005,

Exhibit C-0039, 2005-2010 Plan, Section 3.4.2.1.
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barriers to developing thermoelectric projects, including the need for investment assistance
or subsidies for early projects, little regulation for thermoelectric plants, and limitations on
current premiums and tariff for plants within the 200MW threshold.?!

On 23 June 2006, the Respondent introduced Royal Decree Law (“RDL”) 7/2006, on the
adoption of urgent measures for the energy sector. RDL 7/2006 provided that any revisions
made by the Government to the medium tariff paid would not be applicable to the prices,
premiums, incentives and tariffs granted to RE producers subject to the Special Regime,
until the provisions of RDL 7/2006 were further regulated.>? Additionally, RDL 7/2006
amended Article 30 of Law 54/1997, in order to provide “priority access to transport and
distribution networks” to the energy produced by producers subject to the Special
Regime.>* However, this priority of access was subject to the “maintenance and safety of
such networks.”>*

Although the growth experienced as a result of the Special Regime had been considerable,
the objectives sought were still far from being reached.®® Specifically, there was a need to
modify the compensation regime available to Special Regime producers to take into
consideration certain variables that had not been considered by RD 436/2004, and de-link
such compensation from the reference tariff used to date, as well as to regulate certain
technical aspects and thus contribute to the growth of RE technologies.>®

As a result, on 25 May 2007, RD 436/2004 was repealed and replaced by RD 661/2007.

RD 661/2007 sought to develop the principles in Law 54/1997, “guaranteeing the owners
of [Special Regime] facilities... a reasonable return on their investments, and the
consumers of electricity an assignment of the costs attributable to the electricity system
which is also reasonable.”®” Hence, RD 661/2007 sought to grant RE producers stability in
time, allowing them to do medium and long-term planning while obtaining a sufficient and
reasonable return.*® Moreover, by the adoption of RD 661/2007, the Respondent sought to
achieve its national target set by the 2001 Renewables Directive.*® In accordance with the
Ministry’s press release announcing RD 661/2007:

31
32

Exhibit C-0039, 2005-2010 Plan, Section 3.4.2.7.

Exhibit C-0063, RDL 7/2006, 23 June 2006 (“RDL 7/2006”), Second Transitory Disposition.

Exhibit C-0063, RDL 7/2006, Article 1, paragraph Twelve.

Ibid.

Exhibit C-0020, RD 661/2007, 25 May 2007 (“RD 661/2007”), Preamble.

Exhibit C-0020, RD 661/2007, Preamble.

Ibid.

Exhibit C-0171, Press release announcing RD 661/2007, “The Government prioritises profitability and stability
in new Royal Decree-Law on renewables and combined heat and power”, 25 May 2007.

Exhibit C-0020, RD 661/2007, Preamble.
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“The aim of this Royal Decree is to increase remuneration for
facilities using newer technologies, such as biomass and solar-
thermal, in order to comply with targets outlined under the [2005-
2010 Plan] and those agreed upon between Spain and the European
Union. As these renewable energy technologies are developed,
renewable energy shall cover 12% of Spain’s energy needs by 2010.
[...] With regard to technologies in need of a boost in view of their
limited development, such as biogas or solar-thermoelectric,
profitability shall rise to 8% for facilities that choose to supply
distributors and between 7% and 11% return for those participating
in the wholesale market. Tariffs shall be reviewed every 4 years,
taking into account compliance with the established targets. Such a
revision shall allow for adjustments to be made to the tariff in virtue
of new costs and the level of compliance with the targets. Future tariff
revisions shall not be applied to existing facilities. This guarantees
legal certainty for the electricity producer and stability for the sector,
thereby favouring development. [...] **

Article 2 of RD 661/2007 provided that the Special Regime would be applicable to
“facilities which employ any non-consumable renewable energies, biomass, or any type of
biofuels, as their primary energy, upon condition that the owner does not carry out any
production activity under the ordinary regime.”*!

RD 661/2007 established a fixed tariff or premium system where Special Regime
producers could sell electricity, subject to certain floors and caps, either a) selling
electricity to the system through the transportation or distribution grid, receiving in
exchange a regulated tariff, fixed for all the programming periods, expressed in Euro cents
per kilowatt/hour (“Fixed Tariff”), or b) selling the electricity in the electric energy
production market, in which case, the sale price of the electricity would be the price
obtained in the organized market or the price freely negotiated by the owner or
representative of the facility, supplemented, where applicable, by a premium in Euro cents
per kilowatt/hour (“Premium™).** The choice between these two options of feed-in-tariff
mechanisms provided in RD 661/2007 (“FIT”) applied for a one-year term. For
technologies such as CSP, the Premium option was subject to lower and upper thresholds.
According to the Claimants, generators were incentivised to opt for the Premium option,
since the Fixed Tariff had been set close to the floor level of the Premium.*?

Additionally, RD 661/2007 offered the following features:

40

41
42

43

Exhibit C-0171, Press release announcing RD 661/2007, “The Government prioritises profitability and stability
in new Royal Decree-Law on renewables and combined heat and power™, 25 May 2007.

Exhibit C-0020, RD 661/2007, Article 2.1(b}.
Exhibit C-0020, RD 661/2007, Article 24.1,
Claimants” Memorial, §§ 126 and 138,
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Article 14 provided that definitive registration with the Administrative Registry of
Production Facilities under the Special Regime (the “RAIPRE” for its acronym in
Spanish), administered by the Ministry, was a necessary condition for a facility to be
subject to the Special Regime benefits under RD 661/2007;

Atticle 17(e) granted priority of access and priority of dispatch to the electric grid to
RE producers over conventional energy producers, under the terms set forth in
Annex XI of RD 661/2007;

Article 2(1)(b) allowed RE production facilities subject to the Special Regime to use
fuels for generation of electricity, insofar as the electricity produced by such fuels
did not exceed 12% of the total production, if the facility sold energy through the
Fixed Tariff option, or 15%, if the facility sold energy through the Premium option;

Article 22 provided that the tariffs and premiums established in RD 661/2007 could
be revised if Spain reached certain volumes of RE installed capacity, but such
revision would not be applicable to those facilities already registered with the
RAIPRE prior to such date;

Article 36 established fixed tariffs and premiums that would be applicable for the
entire operational lifetime of each facility;

Article 44(1) provided that tariffs and premiums and the upper and lower limits
would be adjusted by reference to fuel price indexes and to the Consumer Price Index
(“CPI’,);‘“

95. According to Article 44(3):

“During the year 2010, on sight of the results of the monitoring
reports on the degree of fulfilment of the Renewable Energies Plan
(PER) 2005-2010, and of the Energy Efficiency and Savings Strategy
in Spain (E4), together with such new tar-gets as may be included in
the subsequent Renewable Energies Plan 2011-2020, there shall be a
review of the tariffs, premiums, supplements and lower and upper
limits defined in this Royal Decree with regard to the costs associated
with each of these technologies, the degree of participation of the
special regime in covering the demand and its impact upon_the

technical and economic management of the system, and a reasonable

rate of profitability shall always be guaranteed with reference to the
cost of money in the capital markets. Subsequently a further re- view
shall be performed every four vears, maintaining the same criteria as
previously. The revisions to the regulated tariff and the upper and

# Claimants® Memorial, § 139.
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lower limits indicated in this paragraph shall not affect facilities for
which the deed of commissioning shall have been granted prior to 1
January of the second year following the year in which the_revision
shall have been performed.”* ‘

The Parties disagree as to the interpretation of Article 44(3) of RD 661/2007.

After RD 661/2007 entered into force, the EU approved the 2009/28/EC Directive “on the
promotion and use of energy from renewable sources and amending and subsequently
repealing Directives 2001/77/EC and 2003/30/EC” on 23 April 2009 (the “2009 EU
Directive”). After reaffirming the EU’s commitment to the promotion of RE, this Directive
established the objective that by 2020 the EU would seek to obtain 20% of its total energy
consumption requirements from RE sources.

Meanwhile, between 2007 and 2009 Spain prepared and displayed several promotional
materials, including brochures and presentations, where it touched upon the stability of its
investment framework and the incentives provided by RD 661/2007.*¢

Spain explains that costs of the SES and the electricity bill for Spanish consumers have
grown exponentially since 2003.* Spain further argues that despite raising tolls and
charges permanently over the years, a growing tariff deficit has arisen from the difference
between the regulated tariffs set by the Government and paid by consumers and the real
costs associated with said tariffs (the “Tariff Deficit”).*® Thus, in the midst of the global
financial crisis, which severely affected Spain’s finances, the Respondent enacted
RDL 6/2009, intended to address such Tariff Deficit.* RDL 6/2009 established maximum
tariff deficit limits for the years 2009, 2010, 2011, and 2012, and provided that the Tariff
Deficit should be eliminated by 2013.%°

Additionally, in order to limit the number of facilities that would benefit from the Special
Regime and to thus have a greater control over the costs borne by the SES, RDL 6/2009
also introduced a pre-assignment process, requiring all RE facilities to register with the
Pre-Assignment Register before registering with the RAIPRE. This was a mandatory
requisite for facilities to be eligible for receiving the benefits granted under the Special
Regime.”' After having obtained the Pre-Assignment Register, the plant had a deadline of

4 Exhibit C-0020, RD 661/2007, Article 44(3) [Tribunal’s own translation].

% Claimants’ Reply, § 72; Respondent’s Rejoinder, § 278; Claimants’ Memorial, 14 151-153; Exhibit C-0022, M.
Garcia, “Opportunities in Renewable Energy in Spain”, PowerPoint presentation published by the Spanish
Ministry for Industry, Tourism and Commerce and InvestInSpain, November 2008,

47 Respondent’s Counter-Memorial, 9§ 307-314.

4 Exhibit C-0070, RDL 6/2009, 30 April 2009 (“RDL 6/2009™), Preamble; Claimants” Memorial, 4 157,
¥ See Exhibit C-0088, RDL 14/2010, 24 December 2010 (“RDL.14/2010™), Recital 1.

50 Exhibit C-0070, RDL 6/2009, Article 1.

31 Exhibit C-0070, RDL 6/2009, Preamble and Article 4.
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36 months to be finally registered with the RAIPRE in order to benefit from the
RD 661/2007 economic regime.

As of 7 May 2009, date on which RDL 6/2009 was introduced, CSP facilities registered
with the RAIPRE had a total installed capacity of 81 MW.*> However, this was far from
the 500 MW target set forth in RDL 661/2007.%* Later, by 19 November 2009, 104
registration requests representing 4.499 MW from CSP technology had been filed pursuant
to RDL 6/2009, seeking to qualify under the Special Regime pursuant to RD 661/2007.%*
Accepting such requests would result in a total installed capacity exceeding the objectives
set forth in RD 661/2007 for the year 2010. The Government thus analysed the technical
and economic impact that the entry into operation of an installed capacity significantly
exceeding the established goal would have.”® On 19 November 2009 the Government
approved the progressive registration of all such new facilities with the Pre-Assignment
Registry and with the RATPRE, as well as their progressive entry into operation, until 1
January 2014.%

CSP and wind RE associations entered into discussions with the Ministry regarding future
modifications to be made to the remuneration framework applicable to them. On July 2010,
the Ministry issued a press release announcing that the parties had reached an agreement,
including ““short-term measures, which will allow the impact of the price of electricity from
these technologies to be reduced, as well as long-term measures, which will guarantee
future stability for both sectors.”’ This agreement (the “July 2010 Agreement”) covered
the following issues:

(a) The CSP plants waived access to the Premium option during their first year of
operations.

(b) Qualifying CSP plants accepted the delaying of the date of commencing operations.

32 Exhibit C-0073, Resolution of the Secretary of State for Energy, dated 19 November 2009, publishing the
Agreement of the Council of Ministers, ordering the projects and installations presented to the Pre-Assignment
Register for electricity generation installations set forth in Royal Decree Law 6/2009 (published on 24 November
2009) (“19 November 2009 Resolution of the Secretary of State for Energy”), Section I1.

*  Exhibit C-0020, RDL 66172007, Article 37.

4 Exhibit C-0073, 19 November 2009 Resolution of the Secretary of State for Energy, Section III.

55 Exhibit C-0073, 19 November 2009 Resolution of the Secretary of State for Energy, Section TIL

% Exhibit C-0073, 19 November 2009 Resolution of the Secretary of State for Energy, Section V.

37 Exhibit C-0074, Government of Spain, Ministry of Industry, Tourism and Commerce, Press Release: “The
Ministry of Industry, Tourism and Commerce Reaches an Agreement with the Solar Thermal and Wind Power
Sectors to Revise their Rate Structures”, 2 July 2010 (“2 July 2010 Press Release™).
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(c) The number of hours with a right to compensation above market prices would be
limited, in accordance with. the provisions of the 2005-2010 Plan regarding
calculation of the facilities” profitability.

The press release asserted that the measures agreed did not jeopardize the profitability of
existing facilities and guaranteed that RE generation above the expected amount would
benefit consumers and not compromise the system’s economic sustainability. Likewise, it
provided that the agreement reached entailed “the reinforcement of the visibility and
stability of the regulation of these technologies in the future, guaranteeing the current
incentives and rates of RD 661/2007 for the facilities in operation (and for those included
in the [Pre-Assignment Registry]) starting in 2013.”%¢

On 19 November 2010, the Respondent introduced RD 1565/2010, which regulated and
modified certain aspects related to electrical production under the Special Regime.
RD 1565/2010 limited to 25 the number of years during which photovoltaic (“PV™)
installations would be subject to the regulated tariffs set forth in the RD 661/2007 regime.
Importantly, RD 1565/2010 was only applicable to PV producers and did not refer to CSP
or wind producers.

Spain then enacted RD 1614/2010 on 7 December 2010, regulating and modifying certain
issues related to the production of energy from CSP and wind sources. RD 1614/2010 was
intended to “resolve certain inefficiencies in the application of... RDL 6/2009,”%° in line
with the July 2010 Agreement. Specifically, RD 1614/2010 limited the number of hours
per year during which installations were entitled to payment under the FIT pursuant to
RD 661/2010.5! 1t further provided that CSP facilities would not be eligible for selling
electricity under the Premium option during their first year of operation or during the first
12 months after the entry into force of RD 1614/2010, if the plant had already obtained its
final commissioning certificate.®?> However, during this first year, CSP installations were
allowed to increase the percentage of electricity generated from secondary fuel, including
gas, up to 15%, and still benefit from the Fixed Tariff for their entire electricity output.®®
Article 4 of RD 1614/2010 expressly provided the following:

“For solar thermoelectric technology facilities that fall under RD
661/2007 [...] revisions of tariffs, premiums and upper and lower
limits referred to by article 44.3 of the aforementioned Royal Decree,

% Exhibit C-0074, 2 July 2010 Press Release.

% Exhibit R-0067, RD 1565/2010, 19 November 2010 (“RD_1565/2010"), Article 1.10.
8 Exhibit C-0023, RDL 16142010, 7 December 2010 (“RDL. 1614/2010”), Preamble.
8 Exhibit C-0023, RDL 1614/2010, Article 2.

% Exhibit C-0023, RDL 1614/2010, Article 3.

% Exhibit C-0023, RDL 1614/2010, Article 3.3.
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shall not affect facilities registered definitively in the [RAIPRE] as
of 7 May 2009, nor those that were to have been registered in the
[Pre-Assignment Registry] under the fourth transitional provision of
RDL 6/2009 [...], and that meet the obligation envisaged in its article
4.8, extended until 31 December 2013 for those facilities associated
to phase 4 envisaged in the Agreement of the Council of Ministers of
13 November 2009.”

On 23 December 2010, Spain enacted RDL 14/2010 implementing measures which sought
to address the Tariff Deficit and ensure the economic sustainability of the SES.* RDL
14/2010 introduced cuts to the number of hours for which PV facilities would benefit from
the tariffs of the RD 661/2007 Special Regime,*® and created access tolls to be paid by
producers (both from the Ordinary Regime and the Special Regime) and consumers for the
use of the transportation and distribution grids.®® A few days later, on 29 December 2010,
Ministerial Order No. ITC /3353/2010 was passed which, inter alia, increased the lower
and upper caps under the Premium option for CSP plants.®’

RDL 14/2010 was understood by PV producers as being a retroactive modification of the
remuneration regime to which they were entitled. As a consequence, claims were filed
before the Spanish Supreme Court, questioning the validity of RD 1565/2010 and RDL
14/2010.% The Supreme Court issued a series of judgments rejecting such claims,
establishing that the remuneration regime applicable to RE producers could be validly
modified, in accordance with the principle of reasonable return (the “2012 Judgments”).*
The Respondent considers these judgments to be a reiteration of the Supreme Court’s
jurisprudence on the limits and scope of the principle of reasonable return, which should
have been taken into account by the Claimants when analysing the legal framework of their
investment.”® The Claimants argue that the 2012 Judgments are irrelevant to the CSP
sector, and that the outcome of these judgments is irrelevant to assess the Claimants’
expectations, since they made their investments in the Andasol Plants in June 2011.

The Parties generally disagree as to the relevance or the application of the Supreme Court’s
case law in connection with the claims submitted in this arbitration. The Respondent
alleges that such case law is a fact that must be taken into account by the Tribunal as a

% Exhibit C-0088, RDL 14/2010, 23 December 2010 (“RDL 14/2010™).

8 Exhibit C-0088, RDL 14/2010, First Additional Provision.

% Exhibit C-0088, RDL 14/2010, Article 1.

&7 Exhibit C-0076, Ministerial Order 1TC/3353/2010, 28 December 20190.

8 See Claimants’ Reply, §239.

% Exhibit R-0068, Judgments from the Third Chamber of the Supreme Court concerning various appeals brought
between 20 December 2011 and 26 November 2012; Exhibit R-0069, Judgment of the Supreme Court of 12 April
2012, EDJ 2012/65328; Exhibit R-0070, Judgment of the Supreme Court of 19 June 2012, EDJ 2012/124000
(together, the “2012 Judgments™); See Respondent’s Counter-Memorial, §9 408-414.

70 Respondent’s Counter-Memorial, § 408.
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fundamental element in determining the specific extent of investors’ rights and obligations
under Spanish law.”! Consequently, it is an element that has to be considered in
determining any legitimate expectations that the Claimants might have had. The Claimants
argue to the contrary that the Supreme Court’s case law cannot have been understood to
override the clear and unambiguous statements made by Spain concerning the meaning of
RD 661/2007 and RD 1614/2010.7 They also assert that the fact that measures might be
considered valid as a matter of Spanish law does not render the measures legal under
international law and that, in any event, the Supreme Court judgments on which Spain
relies do not support its arguments.”

The Claimants first became aware of the Spanish conglomerate Actividades de
Construccién y Servicios, S.A.’s (“ACS”) intention to sell a large part of its RE generation
assets in the autumn of 2010.7* Later, in February 2011, Antin was approached by RREEF
Infrastructure (G.P.) Limited (“RREEF”), a company in the Deutsche Bank group, to
consider a possible investment in certain assets owned by ACS.” The specific assets
concerned were shares owned by ACS in the Spanish companies Andasol-1 Central
Termosolar UNO S.A. and Andasol-2 Central Termosolar DOS S.A. (jointly, the “Andasol
Companies”), each one of which owns and operates each of the Andasol-1 Plant and the
Andasol-2 Plant.”®

Construction of the Andasol Plants, located in the province of Granada, southern Spain,
were finished in 2008 and 2009. The Andasol-1 Plant received its final commissioning
certificate on 25 November 2008 and registered with the RAIPRE on 24 April 2009, while
the Andasol-2 Plant received its commissioning certificate on 5 June 2009 and registered
with the RAIPRE on 22 December 2009.”” The Andasol-2 Plant also registered with the
Pre-Assignment Registry and started selling energy within the 36 months following the
date of notification of said registration.”® The Andasol-1 Plant, however, did not have to
register with the Pre-Assignment Registry, since it was already in ‘operation by the time
RDL 6/2009 came into force. Spain does not dispute that, as a consequence, both Andasol

"t Respondent’s Rejoinder, §§311-317.
7 Claimants® Reply, 9 209.
7 Claimants’ Reply, 19210-214.

" Crosbie WS 1, § 35; Bolafia WS 1, § 20; Exhibit C-0077, Mediobanca Banca di Credito Finanziario S.p.A.,
“Project Greco ~ Datapack”, November 2010.

™ Crosbie WS 1, §37; Bolafia WS I, § 20.

76 Exhibit C-0078, Antin Infrastructure Partners, internal PowerPoint presentation on “Project Green Giant — CSP
opportunity”, 9 March 2011, p. 3; Exhibit C-0098, Antin Infrastructure Partners, internal PowerPoint presentation
on “Project Greco ~ CSP Opportunity”, 23 and 27 June 2011.

77 Exhibit C-0008, RAIPRE Certificates for the Andasol-1 Plant and the Andasol-2 Plant.
7 Exhibit C-0072, Pre-Assignment Registry Certificate for the Andasol-2 Plant.
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Plants were qualified to receive Special Regime benefits under RD 661/2007 and RD
1614/2010.

111. Between March and June 2011, Antin and RREEF carried out a due diligence process
regarding a potential investment in the Andasol Companies. In March 2011, the Antin
Investment Committee discussed the investment opportunity and authorized a preliminary
due diligence.” The Antin project team received contractual and financing documents, as
well as due diligence reports provided by ACS, authored by Clifford Chance LLP,
Deloitte S.L. and Alatec Ingenieros Consultores y Arquitectos (“Alatec”).*

112. The 9 March 2011 Antin Investment Committee meeting minutes note that:

“CSP technology was discussed. A more detailed presentation will
be made in subsequent IC. The technology emerged commercially in

- the 1980s in California but few plants were built post 1990s. This
was because there is a high investment cost which requires state
support in the form of subsidies or tax breaks. In the 1990s, as a result
of low gas prices, there was a focus on building CCGTs to satisfy
electricity demands. CSP development has restarted in Spain and the
US as a result of government support schemes.

Spanish regulation for renewables has recently changed, in particular
affecting solar PV. The CSP sector is dominated by large Spanish
contractors and their association has negotiated changes to regulation
which did not have a significant negative impact on the projects (i.e.
fixed tariff for 2011 and limitation of hours of production). Spain is
a world leader in CSP and Spanish contractors are involved in
exporting their technology to many countries abroad. Therefore it is
expected that CSP will be more sheltered from regulatory change.”®!

113. An Antin PowerPoint presentation also dated 9 March 2011 described the thermosolar
regulation in Spain, and in regard to RD1614/2010, stated that “in order to contribute to
the economic sustainability of the system, the Government introduced temporary
modifications to the remuneration framework™ and that the “new Royal Decree 1614/2010
prevents plants from choosing the market option during their first year of operation,”
“[t]hey are forced to choose the regulated tariff option” and “[t]hose facilities with COD

™ Exhibit C-0094, Antin Infrastructure Partners, Project Greco — Minutes of Investment Committee Meeting, 9
March 2011; Exhibit C-0153, Antin Infrastructure Partners, Project Greco — Minutes of Investment Committee
meeting, 17 March 2011.

8 Exhibit C-0078, Antin Infrastructure Partners, internal Powerpoint presentation on “Project Green Giant — CSP
Opportunity”, 9 March 2011.

8 Exhibit C-0094, Antin Infrastructure Pariners, Project Greco — Minutes of Investment Comumnittee Meeting, 9
March 2011,
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